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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-191) 


Koyo Serko Co., Ltp. AND Koyo Corp. or U.S.A., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TORRINGTON Co., DEFENDANT-INTERVENOR 


Court No. 92-09-00643 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record. Plaintiffs specifically object to the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) classification of Koyo Seiko, Co., Ltd.’s 
(“Koyo”) bearing model 15BM2110 as a cylindrical roller bearing rather than a needle 
roller bearing. 

Held: Plaintiffs’ motion is denied as Commerce’s classification of bearing model 
15BM2110 as a cylindrical roller bearing was supported by substantial evidence on the 
record. 

[Plaintiffs’ motion denied.] 


(Dated October 4, 1993) 


Powell, Goldstein, Frazer, & Murphy (Peter O. Suchman, Neil R. Ellis, Robert Torresen, 
T. George Davis, Jr. and Robert A. Calaff) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
John M. Breen, Geert De Prest, Lane S. Hurewitz and Olufemi A. Areola), for defendant- 
intervenor. 


OPINION 


TsoucaLas, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), move pursuant to Rule 56.2 of the Rules of this 
Court for judgment on the agency record contesting the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
scope ruling issued on August 25, 1992, in which Commerce concluded 
that Koyo’s roller bearing model 15BM2110 was a cylindrical roller 
bearing falling within the scope of the antidumping order on antifric- 
tion bearings from Japan. Administrative Record (“AR”) (Pub.) Doc. 10. 

On March 31, 1988, The Torrington Company (“Torrington”) filed a 
petition with Commerce seeking the imposition of antidumping duties 
on antifriction bearings from Japan and other countries. AR (Pub.) 
Doc. 1. Among the merchandise included in the petition were cylindrical 
roller bearings and needle roller bearings. See id. at 17-18. In its peti- 
tion Torrington differentiated between cylindrical roller bearings and 
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needle roller bearings by noting that the latter “are a type of cylindrical 
bearing, distinguished by a comparatively small diameter and a high ra- 
tio of length to diameter. Generally a ratio of length to diameter of 2.5 to 
one identifies the roller as a needle roller.” Jd. at 18. 

On November 9, 1988, Commerce issued a preliminary determination 
that antifriction bearings from Japan were being, or were likely to be, 
sold in the United States at less than fair value. Preliminary Determina- 
tions of Sales at Less Than Fair Value: Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From Japan, 53 Fed. 
Reg. 45,343 (1988). In May 1989, the International Trade Commission 
(“ITC”) concluded that sales of needle roller bearings did not cause, nor 
threaten to cause, injury to the domestic antifriction bearing industry. 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof, From The Federal Republic of Germany, France, Italy, Japan, 
Romania, Singapore, Sweden, Thailand and the United Kingdom 
(“ITC Final Determination”), Inv. Nos. 303-TA-19-20 (Final), Inv. 
Nos. 731-TA-391-399 (Final), USITC Pub. 2185 (1989). The ITC stated 
that cylindrical roller bearings, however, were causing injury. 

The ITC defined cylindrical and needle roller bearings as follows: 


Cylindrical roller bearings. — Cylindrical roller bearings utilize 
straight cylinder-shaped rollers which are approximately equal in 
length and diameter. These bearings are designed primarily for car- 
rying heavy radial loads — loads that exceed the capacities of radial 
ball bearings of comparable sizes. These bearings also have the 
highest speed capability of any type of roller bearing. 

Needle roller bearings. — Needle roller bearings are similar in ap- 
peer to cylindrical roller bearings. However, needle roller 

earings have a much smaller diameter-to-length ratio. Often the 


length of a needle roller bearing is at least four times greater than 
its diameter. Since these bearings are fairly thin, they are very use- 
ful when space conservation is of primary importance. These bear- 
ings are also useful in slow speed applications. 


Id. at A-7, A-8. 

On May 15, 1989, Commerce issued its antidumping duty order on 
antifriction bearings from Japan excluding needle roller bearings. 
Antidumping Duty Orders: Ball Bearings, Cylindrical Roller Bearings, 
and Spherical Plain Bearings, and Parts Thereof From Japan, 54 Fed. 
Reg. 20,904 (1989). 

On July 6, 1992, Commerce initiated an administrative review of the 
outstanding antidumping orders on antifriction bearings from Japan 
(as well as from other countries), covering the period from May 1, 1991 
through April 30, 1992. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof; Initiation of Antidumping Admin- 
istrative Reviews and Request for Revocation of Order (in Part), 57 Fed. 
Reg. 29,700 (1992). Subsequent to this, Koyo requested clarification of 
the scope of the antidumping order on antifriction bearings from Japan, 
and specifically requested that Koyo’s needle roller bearings fall outside 
the scope of the antidumping order. AR (Pub.) Doc. 8. 
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Commerce rejected Koyo’s request relying on an earlier final determi- 
nation which involved a request by FAG Kugelfischer Georg Schaefer 
KGaA (“FAG”) for exclusion of certain engine shaft bearings. AR (Pub.) 
Doc. 7. In that scope ruling, Commerce concluded that the four-to-one 
length-to-diameter ratio was dispositive in determining whether a bear- 
ing is defined as a needle roller bearing. Jd. at 9. Since Koyo’s needle 
roller bearing model 15BM2110 did not meet the four-to-one length-to- 
diameter ratio articulated in the FAG scope ruling, Commerce ruled 
that the bearing was a cylindrical roller bearing falling within the scope 
of the antidumping order. AR (Pub.) Doc. 10 at 3. Commerce noted that 
“the ratio of 4 to 1, as selected by the ITC in its final determination, is 
the dispositive ratio in defining the physical characteristics of a needle 
roller bearing.” Jd. Commerce further stated that since “Koyo’s bearing 
does not meet the minimum length-to-diameter ratio of a needle roller 
bearing, Koyo’s Model 15BM2110 is a cylindrical roller bearing which is 
subject to the antidumping and countervailing duty orders covering an- 
tifriction bearings.” Jd. In its determination, Commerce relied heavily 
on Mark’s Mechanical Engineers’ Handbook (“Mark’s Handbook”) (6th 
ed. 1964) to support its finding that the four-to-one length to diameter 
ratio was dispositive in determining whether a bearing is defined as a 
needle roller bearing. AR (Pub.) Doc. 7 at 9. Koyo now challenges Com- 
merce’s ruling. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds 
of a differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 

This court has repeatedly held that Commerce has inherent authority 
to define the scope of an antidumping duty investigation. See NTN 
Bearing Corp. of America v. United States, 14 CIT 623, 627, 747 F. Supp. 
726, 731 (1990); see also, Diversified Prods. Corp. v. United States, 6 CIT 
155, 159, 572 F. Supp. 883, 887 (1983). To determine whether a particu- 
lar class or kind of foreign merchandise falls within the scope of an in- 
vestigation, Commerce examines the description of the merchandise 
contained in the petition. See Mitsubishi Elec. Corp. v. United States, 
12 CIT 1025, 1026-27, 1047, 700 F. Supp. 538, 541, 555 (1988), aff'd, 898 
F.2d 1577 (Fed. Cir. 1990); Royal Business Machines, Inc. v. United 
States, 1 CIT 80, 87, 507 F. Supp. 1007, 1014 (1980), aff'd, 669 F.2d 692 
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(1982). The determination “as to whether a product is covered by an an- 
tidumping investigation is one which the ITA must make with ample 
deference to the intent of the petition.” Torrington Co. v. United States, 
16CIT__,__—«y, 786 F. Supp. 1021, 1026 (1992). Commerce, however, 
has the authority not only to define the scope of an antidumping duty 
investigation, but also to clarify the statement of its scope. Gold Star Co. 
v. United States, 12 CIT 707, 709, 692 F. Supp. 1382, 1384 (1988); aff’d 
sub. nom, Samsung Elecs. Co. v. United States, 873 F.2d 1427 (Fed. Cir. 
1989). 

In determining which products are within the scope of an order, Com- 
merce “may consider the petition, the preliminary and final determina- 
tions of LTFV and material injury investigations by the ITA and ITC, 
respectively, any previous ITA notices (i.e., notice of initiation of the 
LTFV investigation), and available ITC publications.” See American 
NTN Bearing Mfg. Corp. v. United States, 14 CIT 320, 322, 739 F. Supp. 
1555, 1557-58 (1990); see also, Nitta Indus. Corp. v. United States, 
16CIT___, Slip Op. 92-51 (April 7, 1992), aff'd, 997 F.2d 1459 (Fed. 
Cir. 1993). 

In this case, however, reference to these sources do not render this is- 
sue dispositive as sources are conflicting. The petition stated that the 
ratio of length to diameter is 2.5 to one, while the ITC stated that 
“[o]ften the length ofa needle roller bearing is at least four times greater 
than its diameter.” AR (Pub.) Doc. 1; ITC Final Determination at A-8. 

If the issue is not resolved by reference to the above mentioned 
sources, then Commerce is to consider the criteria set forth by this court 
in Diversified Prods., 6 CIT 155, 572 F. Supp. 883. See 19 C.F.R. 
§ 353.29(i).1 

The Diversified Products criteria are as follows: (1) general physical 
characteristics of the merchandise, (2) expectations of the ultimate pur- 
chaser, (3) the channels of trade in which the merchandise moves, 
(4) the ultimate use of the foreign merchandise, and (5) the cost of that 
merchandise. Diversified Prods., 6 CIT at 162, 572 F. Supp. at 889. 

The first of the so-called Diversified Products criteria is the general 
physical characteristics of the merchandise. As previously stated, in 
making its determination Commerce relied on Mark’s Handbook which 
clearly stated that needle bearings “have rollers whose length is at least 
four times the diameter.” AR (Pub.) Doc. 12. Commerce further deter- 
mined that the ultimate use of the merchandise and expectations of the 
ultimate purchaser are dependent upon the physical ‘characteristics of 
the bearing. AR (Pub.) Doc. 7 at 10. 


1 according to 19 C.F.R. § 353.29(i), 
{ijn considering whether a particular product is within the class or kind of merchandise described in an existing 
order, the Secretary will take into account the following: 
(1) The descriptions of the merchandise contained in the petition, the initial investigation, and the determina- 
tions of the Secretary and the Commission. 
(2) When the above criteria are not dispositive, the Secretary will further consider: 
(i) The physical characteristics of the product; 
(ii) The expectations of the ultimate purchasers; 
(iii) The ultimate use of the product; and 
(iv) The channels of trade. 
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Regarding the channels of trade in which the product is sold, Com- 
merce stated that “we have no reason to believe that the various types of 
bearings are sold in different channels of trade. The major target for all 
bearings producers and importers are original equipment manufactur- 
ers and distributors.” Id. 

Upon examining the administrative record in this case and all the evi- 
dence on the record including the section from Mark’s Handbook, it is 
clear to this Court that Commerce was justified in classifying bearing 
model 15BM2110 as a cylindrical roller bearing. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is denied as Commerce was justified in classi- 
fying bearing model 15BM2110 as acylindrical roller bearing within the 
scope of the antidumping order on antifriction bearings from Japan. 


oT A 


(Slip Op. 93-192) 


Primary STEEL, INC. ET AL., PLAINTIFFS uv. UNITED STATES, DEFENDANT, AND 
ALLIED TuBE & ConbuiT CorP., DEFENDANT-INTERVENOR 


Consolidated Court No. 91-12-00879 


Plaintiffs challenge the International Trade Administration’s final determination in 
the 1987-1988 administrative review of the antidumping order covering carbon steel pipe 
and tubes from Thailand in Certain Circular Welded Carbon Steel Pipes and Tubes from 
Thailand, 56 Fed. Reg. 58,355 (Dep’t Comm. 1991) (final admin. review). 

Held: The International Trade Administration’s final determination is sustained ex- 
cept with respect to the issues specified in the parties’ Stipulation of May 27, 1993. Plain- 
tiffs’ motion for judgment upon the agency record is denied. 


(Dated October 6, 1993) 


Sharretts, Paley, Carter & Blauvelt, P.C., (Michael H. Greenberg and Duncan A. Nixon), 
for plaintiff Primary Steel, Inc. 

Katten Muchin Zavis & Dombroff (James M. Lyons and Robert F. Seely), for plaintiffs 
Ad Hoc Coalition of Pipe Importers and Sunbelt Trading Co. 

Barnes, Richardson & Colburn (Matthew T. McGrath and Ronald A. Oleynik) and 
Holland & Knight (David H. Baker), for plaintiff Intrepid, Inc. 

Rogers & Wells (Ryan T. Trainer), for plaintiff Port Everglades Steel Corp. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of 
Justice, (Marc E. Montalbine); Patrick V. Gallagher, Jr., Attorney, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of Counsel, 
for defendant. 

Schagrin Associates (Roger B. Schagrin, Mark C. Del Bianco, and Gail S. Usher), for 
defendant-intervenor. 


OPINION 
CarMAN, Judge: Plaintiffs bring this consolidated action pursuant to 
19 U.S.C. § 1516a(2)(B)(iii) (1988) to contest the final determination by 
the International Trade Administration (ITA) in the 1987-1988 admin- 


istrative review of the antidumping duty order issued in Circular 
Welded Carbon Steel Pipes and Tubes from Thailand, 51 Fed. Reg. 8341 
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(Dep’t Comm. 1986) (antidumping duty order) (Antidumping Order). 
See Certain Circular Welded Carbon Steel Pipes and Tubes from Thai- 
land, 56 Fed. Reg. 58,355 (Dep’t Comm. 1991) (final admin. rev.) (Final 
Review). Plaintiffs seek judgment pursuant to USCIT R. 56.1. This 
Court has jurisdiction under 28 U.S.C. § 1581(c) (1988) and, for the rea- 


sons which follow, enters judgment for defendant. 


I. BACKGROUND 


The administrative review at issue in this case arises from the ITA’s 
final determination in Circular Welded Carbon Steel Pipes and Tubes 
from Thailand, 51 Fed. Reg. 3384 (Dep’t Comm. 1986) (final determ.) 
(Final Determination). In the Final Determination, the ITA found vari- 
ous importers were selling or were likely to sell circular welded carbon 
steel pipes and tubes (standard pipe) from Thailand in the United States 
at less than fair value (LTFV). 51 Fed. Reg. at 3384. With respect to the 
importers covered by the investigation, the ITA determined the follow- 
ing weighted-average dumping margins: 15.69 percent for Saha Thai 
Steel Pipe Co., Ltd. (Saha Thai); 15.60 percent for Thai Steel Pipe Indus- 
try Company (Thai Steel); and, 15.67 percent for all others. Jd. at 3387. 
The International Trade Commission later found the imports at issue 
were materially injuring a United States industry. Antidumping Order, 
51 Fed. Reg. at 8341. Based on the LTFV and injury findings, the ITA 
issued an antidumping duty order incorporating the weighted-average 
antidumping duty margins set forth in the Final Determination. Id. at 
8341-42. 

The ITA subsequently undertook an administrative review of imports 
of standard pipe into the United States between March 1, 1987 and Feb- 
ruary 29, 1988. Certain Circular Welded Carbon Steel Pipes and Tubes 
From Thailand, 55 Fed. Reg. 42,596 (Dep’t Comm. 1990) (prelim. ad- 
min. review) (Preliminary Review). This review covered four manufac- 
turers of Thai standard pipe: (1) Saha Thai; (2) Siam Steel Pipe 
Import-Export Co., Ltd. (Siam Steel); (3) Thai Hong Steel Pipe Co., Ltd. 
(Thai Hong); and, (4) Thai Union Steel Co., Ltd. (Thai Union). Jd. In the 
course of its review, the ITA sent the manufacturers questionnaires 
seeking information pertaining to their United States sales, shipping 
expenses, and customers in the Thai home market and, when relevant, 
in third country markets. The ITA also sent cost of production (COP) 
questionnaires to Saha Thai, Thai Hong, and Thai Union. 

The ITA later conducted verification of the questionnaire responses 
supplied by Saha Thai, Thai Hong, and Thai Union. The ITA did not at- 
tempt to verify Siam Steel’s response because “significant portions of its 
response were not verifiable.” Jd. In addition, the ITA “found that sig- 
nificant portions of Thai Hong’s response did not verify or were un- 
verifiable.” Id. Because of the deficiencies in Siam Steel’s and Thai 
Hong’s responses, the ITA used the best information available (BIA) 
pursuant to 19 U.S.C. § 1677e(c) (1988) in calculating the companies’ 
dumping margins in the Preliminary Review. Id. The margins found in 
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the Preliminary Review were .48 percent for Saha Thai and 75.06 per- 
cent for Siam Steel, Thai Hong, and Thai Union. Id. at 42,597. 

On November 19, 1991, the ITA published the final results of its ad- 
ministrative review. See Final Review, 56 Fed. Reg. at 58,355. The mar- 
gins found in the Final Review differed substantially from those 
determined in the Preliminary Review. The margins calculated in the 
Final Review were .49 percent for Saha Thai and 38.51 percent for Siam 
Steel, Thai Hong, Thai Union, and all other manufacturers. Id. at 
58,361. The changed margins arose from the ITA’s analysis of com- 
ments from interested parties pertaining to the Preliminary Review. Id. 
at 58,355. The instant action only challenges the ITA’s findings in the 
Final Review concerning Thai Union. 

Several aspects of the Final Review are pertinent to the instant case. 
The first is the ITA’s assessment of Thai Union’s COP for galvanized 
and coupled pipe. See id. at 58,357. The ITA found Thai Union’s COP 
calculations “seriously understate[d] the quantity of zinc actually 
[used] on [galvanized and coupled pipe] and [did] not include the cost of 
couplings.” Jd. The ITA also determined petitioners’ COP calculation 
for galvanized and coupled pipe, which incorporated information that 
Thai Union had submitted at various times, was “the best information 
currently available on the record.” Jd. Asa result, the ITA used petition- 
ers’ calculation instead of that offered by Thai Union in making its find- 
ings. Id. The calculation adopted by the ITA assessed “(1) the per-ton 
cost of zinc coating based upon the respective quantities of zinc pur- 
chased and pipe produced in 1987, and (2) the cost of couplings based on 
average coupling cost and the quantity of couplings consumed per ton of 
[galvanized] pipe produced.” Jd. 

The second pertinent aspect of the Final Review is the ITA’s analysis 
of the credit expenses Thai Union incurred in its United States sales. 
The ITA concluded the credit expense information Thai Union submit- 
ted was deficient as it merely approximated Thai Union’s company-spe- 
cific rate by using “the ratio of Thai Union’s interest payments in 1987 
over the company’s total debt outstanding in that year.” Id. at 58,358. 
The ITA found Thai Union’s methodology to be “inappropriate for cal- 
culating an interest rate on short-term debt because it ignores the fact 
that total debt includes both long-term and short-term debt, and does 
not take into account such factors as grace periods or balloon payments 
which may also exist.” Jd. As a result, the ITA used the International 
Monetary Fund’s (IMF) country-wide lending rate — the maximum rate 
charged by commercial banks for short-term export-related loans—as 
BIA for determining Thai Union’s short-term credit expenses. Id. 

The other aspects of the Final Review relevant to the instant case are 
the ITA’s treatment of duty drawback payments allegedly received by 
Thai Union and of the company’s below-cost, home market sales. See 
id., 58,360-61. With respect to the duty drawback payments, the ITA 
was unable to verify the information submitted by Thai Union and 
therefore declined to make an upward adjustment in the company’s 
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United States price. Jd. at 58,358. Similarly, the ITA chose to disregard 
Thai Union’s below-cost, home market sales in assessing foreign mar- 
ket value because such sales caused the company to incur a large reve- 
nue shortfall and prevented the company from recovering all costs 
within a reasonable period of time in the normal course of trade. Id. at 
58,361 (citing Timken Co. v. United States, 11 CIT 786, 808-09, 673 
F. Supp. 495, 516 (1987)). 

After the Court heard oral arguments in this case, the parties entered 
into a stipulation. See Parties’ Stipulation of May 27, 1993. The stipula- 
tion affects several issues that are germane to the Final Review and ne- 
cessitates a remand to the Department of Commerce. Accordingly, this 
opinion does not address the issues that Commerce will address on 
remand. 


II. CONTENTIONS OF THE PARTIES 


A. Plaintiffs: 

Plaintiffs challenge the Final Review on several grounds. First, plain- 
tiffs argue the ITA incorrectly used extraordinarily high surrogate data 
as BIA in determining Thai Union’s COP for galvanized threaded and 
coupled pipe. Though plaintiffs accept the ITA’s decision to use BIA 
with respect to Thai Union’s COP,! plaintiffs claim the ITA did not use 
the most accurate and relevant information available as BIA as required 
by 19 U.S.C. § 1677e(c). According to plaintiffs, in making its calcula- 
tions the ITA improperly assumed Thai Union used the entire quantity 
of zinc the company had purchased in 1987 to manufacture galvanized 
pipe in 1987. Such a COP methodology, plaintiffs urge, increases Thai 
Union’s per-unit cost of zinc by over 200 percent — an amount which far 
exceeds industry norms. Instead of the methodology selected by the 
ITA, plaintiffs assert the ITA should have accounted for Thai Union’s 
opening and closing zinc inventories. Alternatively, plaintiffs argue the 
ITA should have determined Thai Union’s COP by using the zinc yield 
loss and COP verified for Saha Thai because Thai Union employs the 
same manufacturing process as Saha Thai, citing Porcelain-On-Steel 
Cooling Ware From Taiwan, 51 Fed. Reg. 36,425, 36,426-27 (Dep’t 
Comm. 1986) (final determ.). 

Plaintiffs’ second principal contention is that the ITA should not have 
used BIA in assessing Thai Union’s credit costs on the company’s 
United States sales. Pl. Primary’s Br. at 16. Plaintiffs maintain Thai 
Union submitted sufficient evidence of its credit costs to enable the ITA 
to determine a company-specific rate for a credit cost adjustment with- 
out resorting to the higher, IMF country-wide lending rate that Com- 
merce ultimately used, citing Color Television Receivers from Korea, 
53 Fed. Reg. 24,975, 24,976-77 (Dep’t Comm. 1988) (final admin. re- 
view). Id. at 16. Plaintiffs also claim the ITA improperly refused to allow 


1 Plaintiffs admit Thai Union understated its COP for galvanized threaded and coupled pipe because the company did 
not account for the cost of couplings and the loss of zinc as dross and ash in the galvanizing process. Pl. Primary’s Br. 
at 11. 
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Thai Union to offset its actual interest income against the imputed IMF 
rate. Id. 

Third, plaintiffs maintain the ITA erred in denying Thai Union an ad- 
justment for duty drawback. Jd. at 18. Although plaintiff Primary Steel 
admits Thai Union submitted its drawback records late, it contends the 
delay was insubstantial because the ITA received the information one 
year before the preliminary determination and two years before the 
final determination. Pl. Primary’s Reply Br. at 13. Plaintiffs also em- 
phasize the fact that in a related countervailing duty investigation Com- 
merce found Thai Union received rebates of import taxes under the 
same program upon which the company based its request in the an- 
tidumping duty review for an adjustment to its United States price. 
Pl. Coalition’s Br. at 33. Accordingly, plaintiffs argue the ITA had suffi- 
cient information before it to grant Thai Union a duty drawback adjust- 
ment. Id. 

Finally, plaintiff Intrepid asserts the ITA improperly disregarded cer- 
tain below-cost, home market sales by Thai Union in assessing foreign 
market value. P1. Intrepid’s Br. at 10. Intrepid maintains the ITA failed 
to examine the applicable criteria set forth in 19 U.S.C. § 1677b(b) 
(1988), which indicate under what circumstances the ITA may disre- 
gard below-cost sales, citing Timken, 11 CIT at 804-05, 673 F. Supp. at 
513, and NTN Bearing Corp. of Am. v. United States, 14 CIT 623, 747 
F. Supp. 726 (1990). Intrepid appears to suggest that because Thai 
Union “fully recovered the cost of production within a reasonable period 
of time,” the company’s below-cost, home market sales did not meet 
§ 1677b(b)’s criteria. As such, Intrepid urges the ITA could not properly 
disregard the sales when determining foreign market value. 


B. Defendants: 

The government and Allied Tube (defendants) advance four argu- 
ments to support the ITA’s determination in the Final Review. First, de- 
fendants argue the ITA’s selection of BIA with respect to Thai Union’s 
COP was supported by substantial evidence. Govt. Br. at 11. Defendants 
emphasize Thai Union’s reported COP figures for galvanized threaded 
and coupled pipe did not account for zinc lost as dust, ash, or dross. As a 
result, defendants contend the ITA properly selected as BIA the two 
variables most rationally related to Thai Union’s use of zinc: (1) the 
amount of zinc purchased by Thai Union during 1987; and (2) the 
amount of galvanized pipe produced by Thai Union during 1987. Id. at 
13. Defendants maintain that by dividing the first variable by the sec- 
ond, the ITA could accurately calculate Thai Union’s average coupling 
cost and per-ton zinc cost. Def. Int.’s Br. at 57. In addition, defendants 
assert the ITA reasonably decided to use as BIA information supplied by 
Thai Union rather than data based on the experience of other, unrelated 
manufacturers. Govt.’s Br. at 14. According to defendants, using figures 
supplied by other Thai manufacturers would encourage respondents 
only to provide information which was more beneficial than industry av- 
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erages or provide no information where its costs were higher than indus- 
try norms. Id. at 14-15. 

Defendants’ second main contention is that the ITA correctly used 
the IMF’s country-wide, short-term lending rate as BIA in imputing 
credit expenses on Thai Union’s United States sales. Defendants claim 
the company-specific interest rate proposed by plaintiffs only approxi- 
mates Thai Union’s total monetary costs because the rate does not dif- 
ferentiate between long-term and short-term debt. Defendants also 
urge the company-specific rate does not include short-term debt or 
account for possible grace periods or balloon payments, citing Final 
Review, 56 Fed. Reg. at 58,358. Def. Int.’s Br. at 11. Accordingly, defen- 
dants argue the ITA reasonably selected the IMF rate as BIA. Moreover, 
according to defendants, because plaintiffs did not demonstrate or claim 
Thai Union’s interest income was related to the company’s United 
States sales, the ITA properly refused to offset the IMF rate with the 
company’s interest income. Id. at 13. 

Third, defendants maintain the ITA correctly denied Thai Union’s re- 
quest for a duty drawback adjustment. In short, defendants argue the 
ITA’s denial was proper because Thai Union could not substantiate its 
drawback claims at verification. Govt.’s Br. at 19. 

Finally, defendants contend the ITA properly disregarded certain be- 
low-cost, home market sales by Thai Union in determining the compa- 
ny’s foreign market value. Defendants assert the ITA analyzed all of the 
criteria set forth in 19 U.S.C. § 1677b(b) and conformed to this Court’s 
decision in Timken, 11 CIT at 786, 673 F. Supp. at 495. Id. at 24. Defen- 
dants claim the record in this case contains ample evidence supporting 
the ITA’s conclusion that Thai Union’s below-cost, home market sales 
caused the company to incur a large revenue shortfall and prevented the 
company from recovering all costs within a reasonable period of time in 
the normal course of trade as required by 19 U.S.C. § 1677b(b). Id. at 26. 
Specifically, defendants point to Thai Union’s extremely high propor- 
tion of below-cost sales at prices well below the company’s COP and the 
absence of documentation demonstrating these sales enabled the com- 
pany to either recover its costs or earn a profit during the period under 
review. Id. at 26-27. Accordingly, defendants urge this Court to sustain 
the ITA’s foreign market value determination. 


III. STANDARD OF REVIEW 


In reviewing a determination made by Commerce, this Court must 
decide whether the determination is supported by substantial evidence 
on the record and is otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 
(1987) (citations omitted). 

This Court must also accord substantial weight to the agency’s inter- 
pretation of the statute it administers. American Lamb Co. v. United 
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States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omit- 
ted). “An agency’s ‘interpretation of the statute need not be the only rea- 
sonable interpretation or the one which the court views as the most 
reasonable.” ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 85, 812 
F.2d 694, 699 (1987) (emphasis in original) (citation omitted). Where 
“the statute is silent or ambiguous with respect to the specific issue, the 
question for the court is whether the agency’s answer is based on a per- 
missible construction of the statute.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) (footnote 
omitted). The agency must not, however, “contravene or ignore the in- 
tent of the legislature or the guiding purpose of the statute.” Ceramica 
Regiomontana, 10 CIT at 405, 636 F. Supp. at 966 (citations omitted). 


IV. Discussion 


A. BIA: 

The ITA’s authority to use BIA in an administrative review of an an- 
tidumping duty order resides in 19 U.S.C. § 1677e(b) and 19 C.F.R. 
§ 353.37 (1993). Section 1677e(b) indicates the following in pertinent 
part: “[ilfthe administering authority is unable to verify the accuracy of 
information submitted, it shall use the best information available to it 
as the basis for its action * * *.” 19 C.F.R. § 353.37 reads as follows: 


(a) Use of best information available. The Secretary will use the 
best information available whenever the Secretary: 

(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 

(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 

(b) What is best information available. The best information 
available mayinclude the factual information submitted in support 
of the petition or subsequently submitted by interested parties 
* * * If an interested party refuses to provide factual information 
requested by the Secretary or otherwise impedes the proceeding, 
the Secretary may take that into account in determining what is the 
best information available. 

In sum, the ITA’s “authority to select best information otherwise avail- 
able is subject to a rational relationship between data chosen and the 
matter to which they are to apply.” Manifattura Emmepi S.p.A. v. 
United States, 16 CIT s , 799 F. Supp. 110, 115 (1992). 


1. BIA Selected for Thai Union’s Cost of Production: 

Plaintiffs challenge the ITA’s use of BIA with respect to Thai Union’s 
COP for galvanized and coupled pipe. As noted previously, the ITA 
found Thai Union’s COP calculations “seriously understate[d] the 
quantity of zinc actually [used] on [galvanized and coupled pipe] and 
[did] not include the cost of couplings.” Final Review, 56 Fed. Reg. at 
58,357. Based on this finding, the ITA used as BIA the petitioners’ COP 
calculation which assessed “(1) the per-ton cost of zinc coating based on 
the respective quantities of zinc purchased and pipe produced in 1987, 
and (2) the cost of couplings based on average coupling costs and the 
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quantity of couplings consumed per ton of [galvanized] pipe produced.” 
Id. The petitioners based their calculation on previously verified infor- 
mation that Thai Union had submitted. Although plaintiffs concede the 
ITA properly resorted to BIA, they claim the ITA did not select the most 
accurate and relevant information as BIA. Plaintiffs assert the ITA 
should have accounted for Thai Union’s opening and closing zinc inven- 
tories. Alternatively, plaintiffs argue the ITA should have determined 
Thai Union’s COP by using the zinc yield loss and COP verified for Saha 
Thai because Thai Union employs the same manufacturing process as 
Saha Thai. 

None of the arguments set forth by plaintiffs persuasively demon- 
strates the unreasonableness of Commerce’s BIA selection. Plaintiffs 
have not indicated what evidence on the record, if any, demonstrates 
how Saha Thai’s zinc yield loss and verified COP is probative of Thai 
Union’s own zinc usage and coupling cost. The mere fact the two compa- 
nies use the same manufacturing process is not probative of Thai Un- 
ion’s actual input costs and production output—two factors which 
directly relate to zinc usage and coupling cost. Nor have plaintiffs dem- 
onstrated how assessing Thai Union’s opening and closing inventories 
produces a more accurate margin than the calculation employed by 
Commerce. Even assuming Commerce’s choice of BIA produces a zinc 
cost in excess of industry norms, plaintiffs have not shown any record 
evidence indicating Thai Union’s zinc cost do not exceed industry 
norms. 

In short, “Commerce may exercise discretion in determining what is 
the best information available when an exporter or manufacturer has 
failed to supply requested information.” Chemical Prods. Corp. v. 
United States, 10 CIT 626, 634, 645 F. Supp., 289, 295 (1986). Thai 
Union’s failure to supply Commerce with the information necessary for 
determining the company’s current zinc usage and couplings cost enti- 
tled Commerce to resort to the company’s previously submitted infor- 
mation as BIA. Cf. Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 
61, 67, 899 F.2d 1185, 1190 (1990) (The BIA rule “reflects a common 
sense inference that the highest prior margin is the most probative evi- 
dence of current margins because, if it were not so, the importer, know- 
ing of the rule, would have produced current information showing the 
margin to be less.”) (emphasis in original). In addition, because the in- 
formation upon which the calculation relies derives from Thai Union’s 
previously verified purchase and sale experience, Commerce’s decision 
to use the information was proper. See 19 C.F.R. § 353.37(b) (“The best 
information available may include the factual information submitted in 
support of the petition or subsequently submitted by interested parties 
* * *”) As Commerce’s calculation uses previously verified data that 
are probative of Thai Union’s zinc usage, coupling costs, and overall ac- 
tual production experience, the Court concludes the calculation is ra- 
tionally related to Thai Union’s zinc usage and coupling cost. See 
Manifattura Emmepi, 16 CIT at __, 799 F. Supp. at 115. 
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2. BIA Selected for Thai Union’s Credit Costs: 


Plaintiffs also challenge the ITA’s use of BIA with respect to Thai 
Union’s credit costs. Plaintiffs contend the ITA should have used Thai 
Union’s company-specific interest rate for purposes of granting the 
company a credit cost adjustment instead of resorting to the IMF coun- 
try-wide lending rate as BIA. Additionally, plaintiffs claim Commerce 
improperly denied Thai Union any offset for its actual interest income 
against the imputed IMF rate. 

Plaintiffs’ position is without merit. As indicated previously, Com- 
merce may resort to BIA whenever the information it receives pursuant 
to a request is incomplete, inaccurate, or untimely. 19 C.F.R. § 353.37 
(a)(1). In addition, Commerce may use BIA when a respondent provides 
only partially complete answers to information requests. Olympic 
Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 76, 899 F.2d 1565, 
1572 (1990). In this case, Commerce resorted to BIA because the data 
related to Thai Union’s company-specific credit costs did not distin- 
guish between credit costs attributable to short-term and long-term 
debt and did not account for other factors such as grace periods or bal- 
loon payments. See Confid. R. Doc. 22 at 1095-96; Final Review, 56 Fed. 
Reg. at 58,358. Moreover, information pertaining to the cost differences 
between short-term and long-term loans and to factors such as grace 
periods and balloon payments is clearly material to Commerce’s assess- 
ment of whether and to what extent Thai Union incurred credit ex- 
penses on sales to the United States. As a result, the Court concludes 
Thai Union’s data deficiencies entitled Commerce to resort to BIA. See 
Olympic Adhesives, 8 Fed. Cir. (T) at 76, 899 F.2d at 1572; 19 C.F.R. 
§ 353.37(a)(1). 

Once Commerce has decided to use BIA for purposes of imputing 
credit costs, the BIA which the agency eventually selects must conform 
to commercial reality and be imputed on the basis of usual and reason- 
able commercial behavior. See LMI-La Metalli Industriale, S.p.A. v. 
United States, 8 Fed. Cir. (T) 157, 163, 912 F.2d 455, 460-61 (1990). The 
Court finds Commerce’s rationale for resorting to the IMF rate satisfies 
the guidelines established in LMI-La Metalli for imputing credit costs. 
As stated in the Final Review, 

[a]lthough the Department prefers to use data from a respondent 
company’s actual borrowing experience in its credit cost calcula- 
tions, in this case the lack of information on the record as to the ex- 
act nature and terms of Thai Union’s debt leads the Department to 
believe that the IMF’s country-wide lending rate, which is the 
maximum rate charged by commercial banks for short-term export- 
related loans, is a more objective indicator of short-term commer- 
cial credit costs in Thailand than the other alternative presented. 


56 Fed. Reg. at 58,358. Plaintiffs have failed to demonstrate Com- 
merce’s selection of the IMF rate as BIA is inconsistent with commercial 
reality or usual and reasonable commercial behavior. The mere fact that 
the IMF rate is the “maximum rate charged by commercial banks for 
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short-term export-related loans” does not make the rate any less of a re- 
alistic benchmark for imputing credit costs. In addition, the Court 
agrees with the ITA that the IMF rate is an objective indicator of short- 
term commercial credit costs. Because the IMF rate only applies to 
short-term, export-related loans and is a commercially acceptable 
benchmark rate for such loans, the Court concludes the ITA correctly 
used the rate as BIA for purposes of imputing credit expenses on Thai 
Union’s sales to the United States. 

The Court also finds Commerce properly refused to offset the imputed 
IMF rate by Thai Union’s interest income. It is well-settled that where a 
respondent supplies Commerce with only partially complete informa- 
tion with respect to a particular issue, Commerce may resort to BIA and 
reject the respondent’s submission in its entirety. See, e.g., Chinsung 
Indus. Co. v. United States, 13 CIT 103, 106-07, 705 F. Supp. 598, 
601-02 (1989) (holding that respondents’ failure to provide the ITA 
with complete and verifiable information entitled the ITA to use BIA 
and reject portions of response that were incomplete); Ceramica 
Regiomontana, 10 CIT at 406, 636 F. Supp. at 967 (“If the information 
received at the representative firms proves, as here, inaccurate in sig- 
nificant and material respects, it would be pointless to require that the 
ITA nevertheless use all information not proven correct.”). This princi- 
ple exists in recognition of the fact that if Commerce were to use only 
portions of a response that were verifiable, Commerce “‘would allow re- 
spondents to selectively submit data that would be to their benefit in the 
analysis of their selling practices.’” Chinsung, 13 CIT at 106, 705 
F. Supp. 601 (citation omitted). In this case, the ITA refused to grant 
Thai Union an offset for its interest income because the company failed 
to provide adequate information pertaining to its actual borrowing ex- 
perience.2 Final Review, 56 Fed. Reg. at 58,358. Because Commerce de- 
nied Thai Union the offset on account of the company’s failure to supply 
accurate and verifiable information concerning its credit costs, the 
Court concludes Commerce properly refused to offset the imputed IMF 
rate by Thai Union’s interest income. See Chinsung, 13 CIT at 106-07, 
705 F. Supp. at 601-02; Ceramica Regiomontana, 10 CIT at 406, 636 F. 
Supp. at 967. 


B. Duty Drawback: 

Plaintiffs also contend the ITA erred in denying Thai Union an up- 
ward adjustment to its United States price based on duty drawbacks 
that the company received. Plaintiffs rely on the fact that in a related 
countervailing duty investigation Commerce found Thai Union re- 
ceived rebates of import taxes under the same program upon which the 
company based its request in the antidumping duty review for an adjust- 
ment to its United States price. Pl. Coalition’s Br. at 33. As a result, 
plaintiffs assert the ITA had sufficient information before it to grant 
Thai Union a duty drawback adjustment. Id. 


2 As discussed immediately above, the information relating to Thai Union’s actual borrowing experience was defi- 
cient because it did not adequately reflect the company’s short-term credit costs. 





U.S. COURT OF INTERNATIONAL TRADE 19 


Plaintiffs’ claims are unpersuasive. The record in this case clearly in- 
dicates Thai Union failed to submit verifiable information regarding its 
claims to duty drawback. As Commerce noted in the Final Review, 


even though Department officials spent several days at verification 
discussing the issue of duty drawback with Thai Union officials, 
none of Thai Union’s representatives was able to explain the docu- 
mentation contained in Thai Union’s duty drawback file, to recon- 
struct the figures reported in the response, or even to suggest how a 
duty drawback figure for each individual sale should be computed. 
During the verification, Department officials discovered that the 
tax certificate chart shown to them was incomplete and that there 
were additional shipments not appearing on the chart. When, after 
several days, Thai Union representatives were still unable to docu- 
ment the duty drawback payments the company had received, De- 
partment officials terminated the verification. 


56 Fed. Reg. at 58,358; see also Conf. Rec. Doc. 42 at 2569-70. Counsel 
for Thai Union eventually submitted additional documentation on the 
drawback issue, but only after verification ended. The burden of creat- 
ing a record from which the ITA could determine whether Thai Union 
was entitled to a duty drawback adjustment rested with Thai Union, not 
Commerce. See Tianjin Mach. Import & Export Corp. v. United States, 
16CIT__—,__—, 806 F. Supp. 1008, 1015 (1992) (“[T]he burden of cre- 
ating an adequate record lies with respondents and not with Com- 
merce.”). The Court concludes Thai Union failed to supply the ITA with 
sufficient verifiable information to substantiate its claims for a duty 
drawback adjustment. 

The Court also finds Commerce’s findings with respect to the compa- 
ny’s duty drawback in a separate countervailing duty investigation are 
irrelevant to the antidumping duty administrative review at issue. In 
addition to maintaining separate records in the countervailing duty and 
antidumping duty investigations, Commerce employs diverse investiga- 
tive methodologies in the two proceedings. Cf. Huffy Corp. v. United 
States, 10 CIT 214, 220, 632 F. Supp. 50, 55 (1986) (“In a dumping inves- 
tigation the ITA is not seeking the same information or asking the same 
questions it would in a countervailing duty investigation.”). As a result, 
the Court concludes Commerce properly limited itself to the informa- 
tion that Thai Union submitted in the antidumping duty order adminis- 
trative review. 


C. Below-Cost, Home Market Sales: 

As a final matter, plaintiff Intrepid asserts the ITA improperly disre- 
garded certain below-cost, home market sales by Thai Union in assess- 
ing foreign market value. Specifically, Intrepid maintains the ITA failed 
to examine the applicable criteria set forth in 19 U.S.C. § 1677b(b), 
which indicate under what circumstances the ITA may disregard below- 
cost sales. 

Plaintiff Intrepid’s position lacks merit. Section 1677b(b) requires 
Commerce to disregard below-cost, home market sales when determin- 
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ing foreign market value if such sales “(1) have been made over an ex- 
tended period of time and in substantial quantities; and (2) are not at 
prices which permit recovery of all costs within a reasonable period of 
time in the normal course of trade.” 19 U.S.C. § 1677b(b). Contrary to 
plaintiff Intrepid’s position, the ITA clearly assessed § 1677b(b)’s fac- 
tors in the Final Review. With respect to the first inquiry under the stat- 
ute, Commerce specifically found Thai Union made below-cost, home 
market sales “during each of the 17 months covered by the review pe- 
riod.” Final Review, 56 Fed. Reg. at 58,360. The ITA also indicated the 
time frame proposed by the respondents showed Thai Union had a sub- 
stantial volume of sales “at below-cost prices over an extended period of 
time.” Id. at 58,360-61. As to the second statutory inquiry, Commerce 
found Thai Union incurred a large revenue shortfall “on its below-cost 
sales of the subject merchandise.” Jd. at 58,361. On the basis of the com- 
pany’s revenue shortfall, the ITA “concluded that Thai Union’s below- 
cost sales did not permit recovery of all costs within a reasonable period 
of time in the normal course of trade.” Jd. The Court finds the foregoing 
passages clearly demonstrate Commerce expressly considered the fac- 
tors enumerated in 19 U.S.C. § 1677b(b). 


V. CONCLUSION 
After considering all of plaintiffs’ arguments, the Court makes the fol- 
lowing holdings: (1) Commerce’s selection of BIA for determining Thai 
Union’s COP is supported by substantial evidence on the record and is 


otherwise in accordance with law; (2) Commerce’s selection of BIA for 
determining Thai Union’s credit costs is supported by substantial evi- 
dence on the record and is otherwise in accordance with law; (3) Com- 
merce’s decision to deny Thai Union an offset for its interest income is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law; (4) Commerce’s decision to deny Thai Union an up- 
ward adjustment in its United States price for duty drawback is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law; and (5) Commerce’s decision to disregard Thai 
Union’s below-cost, home market sales is supported by substantial evi- 
dence on the record and is otherwise in accordance with law. See 
19 U.S.C. § 1516a(b)(1)(B). Therefore, except with respect to the issues 
specified in the parties’ Stipulation of May 27, 1993, the Final Review is 
sustained and plaintiffs’ motion for judgment upon the agency record is 
denied. The Court remands the matter to Commerce to address the is- 
sues detailed in the parties’ Stipulation of May 27, 1993. 


SCHEDULE OF CONSOLIDATED CASES 
1. Ad Hoc Coalition of Pipe Importers v. United States, 91-12-00907. 
2. Intrepid, Inc. v. United States, 91-12-00905. 
3. Port Everglades Steel Corp. v. United States, 91-12-00899. 
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NOTE: Pursuant to the court’s Procedures for Publication of Opinions and Orders, the 
court’s unpublished order entered on September 27, 1993 is being published by the 
Clerk’s Office as Slip Op. 93-193 on October 7, 1993. 


(Slip Op. 93-193) 


Wire Rope Importers’ ASSOCIATION, PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 93-04-00221 
(Decided September 27, 1993) 


Klayman & Associates, P.C. (Larry Klayman) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Cynthia B. 
Schultz), Lyn M. Schlitt, General Counsel, United States International Trade Commis- 
sion, James A. Toupin, Assistant General Counsel, United States International Trade 
Commission (Lyle B. Vander Schaaf), for defendant. 


OPINION AND ORDER 


DiCar.o, Chief Judge: Plaintiff brought this action under 19 U.S.C. 
§ 1516a(a)(2)(1988) by filing a summons on April 22, 1993, within 
30 days after the publication of a final affirmative determination by the 
International Trade Commission in the investigation of Steel Wire Rope 
from the Republic of Korea and Mexico, 58 Fed. Reg. 16,206 (March 25, 
1993). Plaintiff filed its complaint on May 26, 1993, 34 days after the fil- 
ing of the summons. Defendant moves to dismiss the complaint for lack 
of jurisdiction on the ground that the complaint was not filed within 
30 days of the filing of the summons as required by 19 U.S.C. 
§ 1516a(a)(2). 

It is well settled under the court decisions in Georgetown Steel Corp. v. 
United States, 4 Fed. Cir. (T) 143, 801 F.2d 1308 (1986), and Pistachio 
Group of Ass’n of Food Indus., Inc. v. United States, 11 CIT 537, 667 
F. Supp. 886 (1987), that this court lacks jurisdiction where the com- 
plaint in an action brought under 19 U.S.C. § 1516a(a)(2) is filed more 
than 30 days after the filing of the summons. Plaintiff has presented no 
valid argument distinguishing this case from the above-cited cases. 

Accordingly, it is hereby 

ORDERED that defendant’s motion to dismiss is granted, and it is 
further 

ORDERED that the action is dismissed. 
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(Slip Op. 93-194) 


FEDERAL-MoGuL CorP., PLAINTIFF AND PLAINTIFF-INTERVENOR, AND 
TORRINGTON Co., PLAINTIFF AND PLAINTIFF-INTERVENOR U. UNITED STATES, 
DEFENDANT, AND NTN BearinGc Corp. OF AMERICA, AMERICAN NTN 
BEARING MANUFACTURING Corp, N'T'N Corp., Koyo Seiko Co., Ltp., Koyo 
Corp. oF U.S.A., PEER BEARING Co., NSK Ltp., NSK Corp., CATERPILLAR 
Inc., MINEBEA Co., Ltp., AND NMB Corp., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-07-00530 and 91-08-00569 


Plaintiffs and defendant-intervenors challenge certain aspects of the Department of 
Commerce, International Trade Administration’s (“ITA”) redetermination on remand 
filed pursuant to Federal-Mogul Corp. v. United States, 17 CIT __, 813 F. Supp. 856 
(1993) and Torrington Co. v. United States,17 CIT __, 818 F. Supp. 1563 (1993). 

Held: Final judgment is entered ordering the ITA to apply the Japanese value added tax 
(“VAT”) rate to the United States price calculated at the same point in the stream of com- 
merce as where the Japanese VAT is applied for home market sales and add the resulting 
amount to USP. In addition, this case is remanded to the ITA to clarify its explanation of 
why delayed payment of home market sales expenses should not be factored into the calcu- 
lation of circumstance of sale adjustments to foreign market value and to correctly report 
NSK Ltd. and NSK Corporation’s weighted average dumping margin for ball bearings. 

[Case remanded. ] 


(Dated October 7, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for plaintiff and plaintiff-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Christopher J. Callahan, John M. Breen, Geert De Prest, Margaret E.O. 
Edozien, Lane S. Hurewitz, Patrick J. McDonough, Robert A. Weaver and Amy S. Dwyer) 
for plaintiff and plaintiff-intervenor The Torrington Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis 
and Jane E. Meehan); of counsel: John D. McInerney, Acting Deputy Chief Counsel for 
Import Administration, Dean A. Pinkert, Stephen J. Claeys and Craig R. Giesze, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Neil R. Ellis, Susan E. Silver 
and Niall P. Meagher) for defendant-intervenors Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of 
America, American NTN Bearing Manufacturing Corporation and NTN Corporation. 

Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for 
defendant-intervenors NSK Ltd. and NSK Corporation. 

Venable, Baetjer, Howard & Civiletti (John M. Gurley, John C. Dibble and Lindsay B. 
Meyer) for defendant-intervenor Peer Bearing Company. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger, Neil R. Ellis and 
D. Christine Wood) for defendant-intervenor Caterpillar Inc. 

Tanaka, Ritger & Middleton (H. William Tanaka, Michele N. Tanaka and Michael J. 
Brown) for defendant-intervenor Minebea Co., Ltd. and NMB Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiffs, Federal-Mogul Corporation (“Federal- 
Mogul”) and The Torrington Company (“Torrington”), commenced 
this consolidated action to challenge certain aspects of the Department 
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of Commerce, International Trade Administration’s (“ITA”) final re- 
sults in the first administrative review of imports of antifriction bear- 
ings from Japan. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan; Final Results of Antidump- 
ing Duty Administrative Reviews, 56 Fed. Reg. 31,754 (1991). Substan- 
tive issues raised by the parties in the underlying administrative 
proceeding were addressed by the ITA in the issues appendix to Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany; Final Results of Antidumping 
Duty Administrative Review (“Issues Appendix”), 56 Fed. Reg. 31,692 
(1991). 


BACKGROUND 


In Federal-Mogul Corp. v. United States, 17 CIT , 813 F. Supp. 
856, 873 (1993), this Court remanded this case to the ITA to 


examine the ITA to examine the administrative record to deter- 
mine the exact monetary amount of [value added tax] paid on each 
sale in the home market and make sure that the amount added to 
the comparable [United States price] sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) is less than or equal to this amount, to add the full 
amount of [value added tax] paid in the home market to [foreign 
market value] without adjustment and to explain why any savings 
resulting from deferred payment of sales expenses should or should 
not be factored into the calculation of each type of [circumstance of 
sale] adjustment made to [foreign market value] in this review. 


In Torrington Co. v. United States, 17 CIT , 818 F. Supp. 1563, 
1580-81 (1993), this Court remanded this case to the ITA to 


add the full amount of [value added tax] paid on each sale in the 
home market to [foreign market value] without adjustment and to 
develop a methodology which removes [post sale price adjustments] 
and rebates paid on sales of out of scope merchandise from any ad- 
justment made to [foreign market value] for [post sale price adjust- 
ments] and rebates, or to deny an adjustment if a viable method 
cannot be found. 


On June 28, 1993, the ITA filed with this Court its Final Results of 
Redetermination Pursuant to Court Remand, Federal-Mogul Corpora- 
tion v. United States Slip Op. 93-17 (February 4, 1993) and The Tor- 
rington Company v. United States Slip Op. 93-44 (March 29, 1993) 
(“Remand Results”). In its Remand Results, the ITA: (1) added to for- 
eign market value (“FMV”) the amount of value added tax (“VAT”) paid 
on sales of the subject merchandise in the home market without adjust- 
ment and also added the exact same amount to United States price 
(“USP”); explained in greater detail why savings realized from delayed 
payment of home market sales expenses should not be factored into the 
calculation of circumstance of sale (“COS”) adjustments to FMV; and 
disallowed adjustments for post sale price adjustments (“PSPAs”) for 
Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”), NSK 
Ltd. and NSK Corporation (“NSK”), and NTN Bearing Corporation of 
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America, American NTN Bearing Manufacturing Corporation and 
NTN Corporation (“NTN”). Remand Results at 3-15. 


DISCUSSION 


ITA’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988). 


1. Value Added Tax: 

Federal-Mogul and Torrington challenge the ITA’s treatment of the 
Japanese VAT. Federal-Mogul Corporation’s Comments Concerning 
Defendant’s Final Results of Redetermination Pursuant to Court Re- 
mand (“Federal-Mogul’s Comments”) at 3-22; Memorandum of The 
Torrington Company in Support of its Motion for a Second Remand 
(“Torrington’s Memorandum”) at 2-10. In addition, Federal-Mogul has 
filed a motion for an order holding certain Department of Commerce of- 
ficials in contempt of court and for the imposition of sanctions, arguing 
that the ITA has willfully disobeyed the orders of this Court by pursuing 
a goal of tax neutrality in its treatment of VATs. Motion of Plaintiff 
Federal-Mogul Corporation for an Order Holding Certain Commerce 
Department Officials in Contempt of Court and Imposing Sanctions. 
Torrington takes no position on Federal-Mogul’s motion for contempt 
of court and sanctions. Response of The Torrington Company to Federal- 
Mogul’s Motion for Sanctions. 

In its Remand Results, as instructed by this Court, the ITA added the 
amount of VAT paid on each sale in the home market without making a 
COS adjustment to this amount. In addition and on its own initiative, 
the ITA added the exact same amount to USP instead of following its 
usual practice of applying the ad valorem VAT rate to the net USP after 
all adjustments had been made and adding this amount to USP. Re- 
mand Results at 3; see Issues Appendix, 56 Fed. Reg. at 31,729. ITA’s 
rationale for its new approach is based on its interpretation of the 
United States Court of Appeals for the Federal Circuit’s recent opinion 
on the VAT issue in Zenith Elecs. Corp. v. United States, 988 F.2d 1573, 
1580-82 (1993). Remand Results at 3. 

Defendant argues that the ITA’s new VAT methodology is responsive 
to this Court’s remand order. Specifically, the defendant argues that 
this new methodology adds the full amount of VAT to FMV, ensures that 
the tax adjustment made to USP is not greater than the amount of VAT 
added to FMV and does not make a COS adjustment to the amount of 
VAT added to FMV. Remand Results at 3-4; Defendant’s Rebuttal Com- 
ments to Comments filed with Respect to Remand Results (“Defendant’s 
Comments”) at 3-6. 
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In addition, defendant argues that the ITA’s new methodology is in 
accord with Zenith, 988 F.2d at 1580-82. The court in Zenith held that 
the ITA was not allowed to make a COS adjustment to FMV to achieve 
tax neutrality by eliminating the so-called multiplier effect of 19 U.S.C. 
§ 1677a(d)(1)(C) (1988).1 The court reasoned that 19 U.S.C. 
§ 1677a(d)(1)(C) is the sole provision of the antidumping duty statute 
that deals with the treatment of VATs. As a result, 19 U.S.C. 
§ 1677b(a)(4)(B) (1988), which allows adjustments to FMV for differ- 
ences in circumstances of sale, does not apply and cannot be used to 
achieve tax neutrality. Zenith, 988 F.2d at 1580-82. 

The court also stated that: 


By engaging in dumping, the exporters themselves are responsible 
for the multiplier effect. The multiplier effect does not create a 
dumping margin where one does not already exist. Only when pre- 
tax FMV exceeds USP and a foreign nation assesses an ad valorem 
domestic commodity tax does section 1677a(d)(1)(C) operate to ac- 
centuate the dumping margin. Without a dumping margin (when 
pretax FMV equals [or is less than] USP), even assessment of an 
ad valorem tax creates no multiplier effect. The multiplier effect 
thus occurs only when a dumping margin already exists. Ifa foreign 
manufacturer does not export its wares at less than fair value, it 
will not suffer disadvantage from the operation of section 
1677a(d)(1)(C). 

Moreover, the enactment history of section 1677a(d)(1)(C) does 


not suggest that Congress sought tax neutrality when it fashioned 
the adjustment provision. 


Zenith, 988 F.2d at 1581-82. It is clear from this statement that tax 
neutrality is irrelevant to the proper application of 19 U.S.C. 
§ 1677a(d)(1)(C). See also Federal-Mogul, 17 CIT at ___, Supp. at 
864-65. 

Defendant argues that the court in Zenith only decided that the ITA 
could not make a COS adjustment to FMV to obtain tax neutrality. De- 
fendant argues that the court’s decision does not mean that the ITA can- 


119 U.S.C. § 1677a(d)(1)(C) states: 


(d) Adjustments to purchase price and exporter’s sales price 
The purchase price and the exporter’s sales price shall be adjusted by being— 
(1) increased by — 
* * * . - * . 


(C) the amount of any taxes imposed in the country of exportation directly upon the exported merchandise 
or components thereof, which have been rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States, but only to the extent that such taxes are added to or included in 
the price of such or similar merchandise when sold in the country of exportation; * * *. 


The multiplier effect can be seen in the following example taken from Zenith Elecs. Corp. v. United States, 10 CIT 
268, 273 n.9, 633 F. Supp. 1382, 1386 n.9 (1986), appeal dismissed, 875 F.2d 291 (Fed. Cir. 1989): 


Suppose the pre-tax home market price for a certain model of Japanese television is equal to $100, while the pur- 
chase price for the same model when sold for export to the United States is $90. In this tax-free comparison, the 
absolute margin of dumping would be $10 ($100-$90) and the ad valorem margin would be 11.1% ($10/$90). 
Since the Japanese commodity tax is 15%, the tax on the home market sale equals $15 (15% of $100). If we as- 
sume that this tax is fully shifted forward to the home market purchaser, then the after-tax home market price 
equals $115. By contrast, the amount of tax rebated or not collected on the exported television because it was sold 
for export would equal only $13.50 (15% of $90). Hence, if the United States price were increased by this latter 
amount, in accordance with the terms of 19 U.S.C. § 1677a(d)(1)(C), the adjusted calculation of USP would be 
$103.50 ($90 + $13.50). The absolute margin, determined by subtracting the adjusted USP from the after-tax 
home market price, would be $11.50 ($115-$103.50), an amount greater than the $10 absolute margin calculated 
in the tax-free comparison, above. The ad valorem margin, however, would be identical, at 11.1% ($11.50/$103.50). 
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not adopt an interpretation of the statute which would result in tax 
neutrality. Defendant states that its position is affirmed by footnote 4 in 
Zenith which states: 


The statute by its express terms allows adjustment of USP in the 
amount of taxes on the merchandise sold in the country of exporta- 
tion. While perhaps cumbersome, Commerce may eliminate the 
multiplier effect by adjusting USP by the amount, instead of the 
rate, of the ad valorem tax. 


988 F.2d at 1582 n.4 (emphasis in original); Defendant’s Comments 
at 6-7. 

Defendant argues that there are two valid interpretations of the 
statutory language in regard “to whether the tax to be added to USP is: 
(a) the tax that would have been charged on the exported merchandise, 
had the foreign country taxed exports; or (b) the tax that would have 
been charged on the exported merchandise, had it been sold in the for- 
eign market.” Defendant’s Comments at 7. ITA has chosen the second 
interpretation and defendant argues that this interpretation is entitled 
to substantial deference citing Chevron v. Natural Resources Def. Coun- 
cil, 467 U.S. 837 (1984). Defendant’s Comments at 7. 

Koyo, NSK and NTN agree with the ITA’s treatment of the Japanese 
VAT on remand and support the defendant’s arguments on this issue. 
Response of Koyo Seiko Co. and Koyo Corporation of U.S.A. to the Final 
Results of Redetermination Pursuant to Court Remand (“Koyo’s Re- 
sponse”) at 4-7; Reply of Koyo Seiko Co. and Koyo Corporation of U.S.A. 
to Comments on the Final Results of Redetermination Pursuant to Court 
Remand (“Koyo’s Reply”) at 3-8; Reply Comments of Defendant-Inter- 
venor NSK on Final Remand Results (“NSK’s Reply”) at 1-4; NTN’s 
Comments on the Remand Determination of the United States Depart- 
ment of Commerce, International Trade Administration (“NTN’s Com- 
ments”) at 2-4. 

In addition, NSK argues that if the Court remands this issue back to 
the ITA to apply the Japanese ad valorem rate to net USP, the ITA 
should be required to use the same net price base the ITA used for FMV, 
i.e., net unit price minus rebates and discounts. Comments of Defen- 
dant-Intervenor NSK Limited on Final Remand Results (“NSK’s Com- 
ments”) at 2. 

Federal-Mogul and Torrington argue that footnote 4 in Zenith is 
merely dicta and not the holding of the Court of Appeals on this issue. 
Federal-Mogul’s Comments at 14-18; Torrington’s Memorandum at 
7-9. 

In addition, Torrington argues that footnote 4 is an inaccurate state- 
ment of the law. Torrington argues that 19 U.S.C. § 1677a(d)(1)(C) 
states that “the amount of any taxes imposed in the country of exporta- 
tion directly upon the exported merchandise * * * which have been re- 
bated or which have not been collected, by reason of the exportation 
* * *” must be added to USP. Torrington’s Memorandum at 7 (emphasis 
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in original). Nowhere does the statute discuss using the amount of tax 
paid on home market sales. 

Federal-Mogul also points out that, until now, the ITA has consis- 
tently interpreted the statute to require the application of the ad 
valorem VAT rate to net USP to derive the amount that is added to USP. 
Federal-Mogul states: 


First, Commerce never adjusts USP by a rate of an ad valorem tax. 
It adjusts USP by an amount of tax — an amount which is arrived at 
by applying a rate to a tax base. The amount of tax used in the ad- 
justment to USP has been the statutory amount of tax forgiven on 
exportation. 


Federal-Mogul’s Comments at 16 (emphasis in original). 

This Court remanded this issue for the ITA “to examine the adminis- 
trative record to determine the exact monetary amount of VAT paid on 
each sale in the home market and make sure that the amount added to 
the comparable USP sale pursuant to 19 U.S.C. § 1677a(d)(1)(C) is less 
than or equal to this amount, to add the full amount of VAT paid in the 
home market to FMV without adjustment * * *.” Federal-Mogul, 17 CIT 
at , 813 F. Supp. at 873. Nowhere did this Court discuss changing 
the IT/ ITA’s method of adding an amount to USP pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) to account for the Japanese VAT. ITA was only to 
“make sure that the amount added to the comparable USP sale pursu- 
ant to 19 U.S.C. § 1677a(d)(1)(C) is less than or equal to [the amount 
added to FMV] * * *.” Id. In fact, this Court implicitly affirmed the ITA’s 
methodology for adjusting USP in its discussion of the tax base issue in 
this case. 17 CIT at , 813 F. Supp. at 865-66. 

Defendant relies on Zenith to support its position. Although the ITA’s 
Remand Results do not explicitly cite to footnote 4, this is the ITA’s pri- 
mary support for its mistaken belief that its new VAT methodology is 
not in conflict with the body of the Zenith opinion and the language of 
the statute. Defendant’s Comments at 6-10. However, this Court finds 
that footnote 4 is clearly at odds with the body of Zenith and the lan- 
guage of the statute and is dicta. 

The court in Zenith states that “[t]itle 19 explicitly requires Com- 
merce to increase USP by the amount of tax that the exporting country 
would have assessed on the merchandise if it had been sold in the home 
market.” 988 F.2d at 1580 (emphasis added). It is clear from this state- 
ment, as well as the language of the statute itself, that the sale price to 
which the VAT rate is to be applied is the USP calculated at the same 
point in the chain of commerce as where the Japanese tax authorities 
apply the Japanese VAT to home market sales. For example, if when tax- 
ing home market sales, the Japanese tax authorities apply the Japanese 
VAT rate to an ex-factory price to calculate the amount of tax due, the 
ITA is required to apply the Japanese VAT rate to an ex-factory USP and 
add the resulting amount to USP. 19 U.S.C. § 1677a(d)(1)(C). 

Support for this position is provided by the Court of Appeals for the 
Federal Circuit’s recent decision on the tax base issue in Daewoo Elecs. 
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Co. v. United States, Nos. 92-1558, -1559, -1560, -1561, -1562 (Fed. 

Cir. Sept. 30, 1993). The court in Daewoo stated that 19 U.S.C. 

§ 1677a(d)(1)(C) 
mandates a calculation of imputed tax amounts to be added to the 
USP, but does not specify to which USP the Korean taxes are to be 
applied as the product moves to the consumer. This determination is 
important because the Korean taxes are not a specific amount, but 
instead ad valorem in nature; and it is difficult because the question 
is a hypothetical. The Korean taxes must be applied to sales of goods 
at some discrete moment in the stream of commerce with or in the 
United States, a different market from that in which the taxes 
should be levied, but are not, because of exportation. 


Daewoo, Nos. 92-1558, -1559, -1560, -1561, -1562 at 18-19 (emphasis 
added). In the Daewoo case, the ITA determined that evidence on the ad- 
ministrative record showed that the Korean tax authorities applied 
their ad valorem taxes to “the net price of the delivered televisions re- 
ceivers to unrelated dealers.” Jd. at 19. Therefore, the ITA applied the 
Korean tax rate to the comparable USP, i.e., the price to the first unre- 
lated purchaser. Jd. at 19-20. The court went on to affirm the ITA’s 
methodology of determining where in the stream of commerce the 
Korean authorities applied the ad valorem tax rate in the home market 
and applying the same tax rate to USP calculated at the same point in 
the chain of commerce and adding this amount to USP. Jd. at 18-22. 

Therefore, since as a matter of law the ITA has incorrectly adjusted 
USP for the Japanese VAT, and since there is no just reason for delay in 
the entry of final judgment on this issue, this Court is entering final 
judgment on this issue ordering the ITA to apply the Japanese VAT rate 
to USP calculated at the same point in the stream of commerce where 
the Japanese VAT is applied for home market sales and add the result- 
ing amount to USP. 

Since this issue has been dealt with in this opinion, this Court finds 
that Federal-Mogul’s motion for a finding of contempt of court and for 
the imposition of sanctions is moot. However, defendant is warned that 
the ITA’s repeated failure to comply with the remand orders of this 
Court will result in a finding of contempt and assessment of costs 
against the government. See, e.g., NSK Ltd. v. United States, 17 CIT 
___,__, Slip Op. 93-50 at 6-7 (April 2, 1993). 


2. Adjustment to COS for Delayed Payment: 

Federal-Mogul also challenges the ITA’s explanation of why delayed 
payment of home market sales expenses should not be factored into the 
calculation of COS adjustments to FMV. Federal-Mogul’s Comments at 
22-36. Torrington takes no position in regard to the ITA’s failure to fac- 
tor delayed payment into the calculation of COS adjustments to FMV. 
Torrington’s Memorandum at 11. 

Defendant states that the analysis presented in the Remand Results 
contains incorrect information and should be remanded back to the ITA 
for correction. Defendant’s Comments at 10-11. 
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This Court agrees that the ITA’s explanation in its Remand Results is 
less than adequate and incorrect on certain issues. Therefore, this Court 
remands this issue to the ITA for correction and a more coherent expla- 
nation of its position. 


3. Post Sale Price Adjustments: 

Koyo, NSK and NTN challenge the ITA’s treatment of PSPAs. Koyo’s 
Response at 10-12; NSK’s Comments at 3-4; NTN’s Comments at 7-10. 

In Torrington, this Court remanded this issue to the ITA “to developa 
methodology which removes PSPAs and rebates paid on sales of out of 
scope merchandise from any adjustments made to FMV for PSPAs or re- 
bates or, if no viable method can be developed, to deny such an adjust- 
ment in its calculation of FMV.” 17 CIT at__, 818 F. Supp. at 1579. 
This Court also suggested a possible methodology that the ITA could use 
in order to eliminate PSPAs and rebates paid on out of scope merchan- 
dise from the calculation of the COS adjustment to FMV stating that the 
ITA could 


calculat[e] the amount of in-scope merchandise sold to each cus- 
tomer as a percentage of total sales to that customer and appl[y] 
this percentage to the total amount of PSPAs and rebates paid to 
that customer during the period of review to arrive at a total 
amount of PSPAs and rebates paid to that customer on sales of in- 
scope merchandise within the period of review. 


17CIT at___, 818 F. Supp. at 1578-79. 

In its Remand Results, the ITA rejected the Court’s proposed method- 
ology stating that the methodology would leave the PSPA and rebate 
percentage applied to the sale price the same thereby having no effect on 
the final results.’ Remand Results at 13-14. The ITA also stated that it 
had “no information that would allow it to segregate the in-scope mer- 
chandise PSPAs from those attributable to out-of-scope merchandise.” 
Id. at 14. 

Defendant argues that the ITA was justified in rejecting the Court’s 
proposed methodology. Defendant argues that since the method would 
result in no change in the adjustment to FMV, it did not in fact remove 
PSPAs and rebates paid on out of scope merchandise. Defendant’s Com- 
ments at 12-13. Defendant points out that the only situation where the 
Court’s proposed methodology would work is one in which the amount 
paid in PSPAs and rebates is the same for each sale of both out of scope 
and in-scope merchandise. Jd. at 13 n.2. Defendant states that the ITA 
had no evidence on the administrative record to show that this had oc- 
curred. Id. Therefore, the ITA denied Koyo, NSK and NTN an adjust- 
ment to FMV for their PSPAs. Remand Results at 15. 

Koyo argues that the Court’s proposed methodology was reasonable 
and that this issue should be remanded to the ITA to apply it. Koyo’s 
Comments at 11. 

NSK argues that it did report lump sum payments of PSPAs and re- 
bates which were the same for both in-scope and out of scope sales, 
therefore, the Court’s proposed methodology would work for NSK. Asa 
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result, the ITA should be required to reinstate the adjustment to FMV 
using NSK’s lump sum payments of PSPAs and rebates as reported in 
the “REBATEH4” field of NSK’s home market sales data submission. 
NSK’s Comments at 3-4. 

NTN states that it filed unsolicited comments with the ITA pointing 
out relevant information on the administrative record which would as- 
sist the ITA in its redetermination on this issue and suggesting a meth- 
odology which would remove PSPAs and rebates on out of scope 
merchandise from any adjustment made to FMV. NTN’s Comments at 
7; Remand Record Public Document Numbers (“R.R. Pub. Doc. Nos.”) 
1, 3. NTN argues that the ITA’s Remand Results contain no evidence 
that the ITA considered NTN’s submissions or even tried to develop a 
methodology which would remove PSPAs and rebates on out of scope 
merchandise from adjustments to FMV. NT'N’s Comments at 7-8. In ad- 
dition, NTN argues that the ITA’s denial of an adjustment for PSPAs is 
tantamount to the use of best information available (“BIA”). NTN ar- 
gues that the ITA’s use of BIA is not in accordance with law because 
NTN has not failed to provide the ITA with requested information as is 
required for the use of BIA. Jd. at 7-9. Finally, NTN points out that 
nothing in this Court’s remand order prevented the ITA from using 
comments submitted by interested parties. Given that the ITA had been 
satisfied with NTN’s PSPA and rebate reporting methodology until this 
Court’s decision, NTN argues that the ITA should be required to provide 
the parties an opportunity to actively help the ITA develop a method for 
excluding out of scope PSPAs and rebates. Jd. at 9-10. 

Defendant argues that the ITA did consider the comments submitted 
by NTN but concluded that it was still unable to develop a methodology 
which removed out of scope PSPAs and rebates. Defendant’s Comments 
at 13-14; R.R. Pub. Doc. No. 2. In addition, defendant and Torrington 
argue that the denial of an adjustment to FMV for PSPAs and rebates 
pursuant to this Court’s order is not an application of BIA. Id. at 14; Re- 
buttal of The Torrington Company to Comments of NSK Ltd. and NTN 
Corporation Regarding Remand Determination (“Torrington’s Rebut- 
tal”) at 4. 

Defendant and Torrington also argue that since this Court did not ex- 
plicitly require the ITA to seek new information in regard to this issue, it 
was within the ITA’s discretion not to request new information. Defen- 
dant argues that the ITA could reasonably assume that respondents re- 
ported all PSPA and rebate information as accurately as possible, 
therefore, there was no need for the ITA to request more information. 
Defendant’s Comments at 15; Torrington’s Rebuttal at 3-5. 

In addition, defendant points out that NTN’s submission highlight- 
ing information on the administrative record and proposing a methodol- 
ogy to eliminate out of scope PSPAs and rebates was submitted on June 
24, 1993. R.R. Pub. Doc. No. 3. This issue was remanded to the ITA on 
March 29, 1993 and the remand results were due June 28, 1993. There- 
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fore, NTN’s information submission was untimely submitted and the 
ITA was justified in not using it. Defendant’s Comments at 16. 

Finally, defendant argues that NTN’s submission failed to demon- 
strate that the Court’s proposed methodology would work for certain of 
NTN’s sales because 


NTN failed to demonstrate that the amounts of the discounts re- 
ferred to in the June 24, 1993 letter were constant from product to 
product over all of NTN’s sales to the particular purchasers. In- 
deed, any conclusion that the discounts were constant is repudiated 
by NTN’s response to Section C of Commerce’s questionnaire dur- 
ing the administrative review. 


Defendant’s Comments at 16 (citing Administrative Review Record 
Confidential Document 79 at 10). Defendant also argues that NTN 
failed to provide the underlying information used in the methodology it 
proposed to eliminate out of scope PSPAs and rebates for certain other 
purchasers and failed to cite to where the underlying information could 
be found in the administrative record. Therefore, defendant argues that 
the ITA properly rejected NTN’s proposed methodologies Jd. at 16-17. 

As to NSK, Torrington argues that NSK’s claim for a COS adjustment 
to FMV based on “REBATEH4” was not derived solely from PSPAs paid 
on in-scope merchandise as required by Torrington, 17CITat___, 818 
F. Supp. at 1578-79. Torrington’s Rebuttal at 5-6. 

As an initial matter, the Court points out that all parties have the 
right to submit comments and propose methodologies to the ITA in situ- 
ations, such as here, where the Court has remanded an issue for the 
ITA’s reconsideration. There is no requirement that the ITA actively so- 
licit comments in order for parties to submit them. The ITA is required 
to consider such submissions when conducting its redetermination on 
remand. However, the comments must be presented early enough in the 
remand process to allow the ITA to properly consider them. The ITA did 
consider such comments during this remand proceeding. R.R. Pub. Doc. 
No. 2. 

However, the ITA is not required to accept new information during 
the course of the remand unless this Court explicitly tells it to do so. 

In this case, NTN attempted to submit new information tothe ITA in 
regard to its proposed methodology for removing out of scope PSPAs and 
rebates from an adjustment to FMV for its sales to certain customers. 
R.R. Confidential Doc. No. 1. The ITA was not required to consider this 
new information during the course of this remand. 

Defendant is correct that the methodology proposed by this Court in 
Torrington, 17 CIT at __, 818 F. Supp. at 1578-79, only works if 
PSPAs and rebates paid to each customer are the same for each sale of 
in-scope and out of scope merchandise which occurred during the period 
of review. Defendant’s Comments at 13 n.2. By definition, this can occur 
in situations where a respondent made lump sum payments to a cus- 
tomer in regard to all of that customer’s purchases. The lump sum pay- 
ments must translate into PSPAs and rebates that would be the same 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 43, OCTOBER 27, 1993 


for each sale of in-scope and out of scope merchandise made to a specific 
customer for the entire period of review. Defendant states that the ITA 
was unable to find evidence on the administrative record that these 
types of payments had occurred. Id. 

NSK and NTN claim that they reported lump sum payments which 
meet the criteria for the application of the Court’s proposed methodol- 
ogy for some of their sales. NSK’s Comments at 3-4; NT'N’s Comments 
at 7. After examining the administrative record compiled during the 
course of the administrative review and the administrative record com- 
piled during the remand, this Court finds that NSK and NTN have failed 
to prove that the lump sum payments they made during the period of 
review were for the same amount when allocated on a sale-by-sale basis. 

NSK reported that lump sum payment amounts were recorded on a 
monthly basis and added together to obtain a total amount paid for the 
period of review. This amount was allocated over all sales to that specific 
customer Administrative Review Record Public Document Number 
(“A.R.R. Pub. Doc. No.”) 554 at 11. NSK’s submission shows that nu- 
merous lump sum payments were made over the period of review to each 
customer which received them. However, the submission does not show 
that when each separate lump sum PSPA or rebate payment was allo- 
cated to the relevant sales, the per-sale PSPA or rebate amount is the 
same when comparing the separate lump sum payments.2 Therefore, 
this is not a situation where the Court’s proposed methodology would be 
applicable. The same situation applies to NTN. A.R.R. Confidential Doc. 
No. 79 at 10. 

Finally, the ITA’s denial of an adjustment to FMV for PSPAs and re- 
bates was not a use of BIA. Here Koyo, NSK and NTN have not shown 
that they have met the statutory requirements to receive an adjustment 
to FMV for their PSPAs and rebates and the ITA correctly denied them 
such an adjustment. This is not the use of BIA. See 19 U.S.C. § 1677e(c) 
(1988). 

Therefore, the ITA’s denial of an adjustment to FMV for Koyo, NSK 
and NTN’s PSPAs and rebates is affirmed. 


4. Clerical Error: 


NSK alleges that the ITA incorrectly reported the recalculated 
weighted average dumping margin for NSK’s ball bearings. NSK’s 
Comments at 1-2. Defendant agrees and asks this Court to remand this 
issue to the ITA to correct this error. Defendant’s Comments at 17. 

Therefore, on remand the ITA will correctly report NSK’s weighted 
average dumping margin for ball bearings. 


2 For example, on one occasion NSK may have made a lump sum payment of 1000 yen for sales of 100 in-scope and out 
of scope bearings. On another occasion, NSK may have made a lump sum payment of 500 yen for sales of 100 in-scope 
and out of scope bearings. Therefore, NSK would report a PSPA or rebate of 7.5 yen per sale when in fact the correct 
amounts would be 10 yen per sale for the first lump sum payment and 5 yen per sale for the second lump sum payment. 





U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded back 
to the ITA to clarify its explanation of why delayed payment of home 
market sales expenses should not be factored into the calculation of COS 
adjustments to FMV and to correctly report NSK’s weighted average 
dumping margin for ball bearings. In addition, since as a matter of law 
the ITA has incorrectly adjusted USP for the Japanese VAT, and since 
there is no just reason for delay in the entry of final judgment on this 
issue, this Court is entering final judgment on this issue ordering the 
ITA to apply the Japanese VAT rate to USP calculated at the same point 
in the stream of commerce as where the Japanese VAT is applied for 
home market sales and add the resulting amount to USP. ITA’s denial of 
an adjustment to FMV for Koyo, NSK and NTN’s PSPAs and rebates is 
affirmed. The second remand results are due within thirty (30) days of 
the date this opinion is entered. Comments or responses by the parties 
are due within thirty (30) days thereafter. Any rebuttal comments are 
due within fifteen (15) days of the date responses or comments are due. 
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